Copyrighted material – 9781137390394

Contents
List of Figures

vii

List of Tables

ix

Foreword
Paul Wiles

xi

Acknowledgements

xiv

Notes on Contributors

xv

1

Empirical Sentencing Research: Options and Opportunities
Julian V. Roberts and Mike Hough

2

Using Court Records for Sentencing Research:
Pitfalls and Possibilities
Mandeep Dhami and Ian Belton

1

18

3

Sentencing Practices and Trends: 1999–2013
Julian V. Roberts and Keir Irwin-Rogers

35

4

Exploring Public Knowledge of Sentencing Practices
Martina Feilzer

61

5

Defining and Measuring Consistency in Sentencing
Jose Pina-Sánchez

76

6

Sentencing Women: An Analysis of Recent Trends
Carol Hedderman and Rebecca Barnes

93

7

Women and Sentencing: Challenges and Choices
Loraine Gelsthorpe and Gillian Sharpe

118

8

Sentencing and Dependents: Motherhood as Mitigation
Shona Minson

137

9

Paying for the Past: The Role of Previous Convictions at
Sentencing in the Crown Court
Julian V. Roberts and Jose Pina-Sánchez

154

Penitence and Persistence: How Should Sentencing
Factors Interact?
Hannah Maslen

173

10

v

Copyrighted material – 9781137390394

Copyrighted material – 9781137390394
vi

Contents

11

12

Exploring the Impact of Sentencing Factors on
Sentencing Domestic Burglary
Keir Irwin-Rogers and Thomas W. Perry

194

More Than One Crime: Sentencing the
Multiple Conviction Offender
Natalia Vibla

221

13

Sentencing for Murder: Drawing Lessons from Research
Barry Mitchell and Julian V. Roberts

235

14

Sentencing Young Offenders
Max Lowenstein

251

Index

263

Copyrighted material – 9781137390394

Copyrighted material – 9781137390394

1
Empirical Sentencing Research:
Options and Opportunities
Julian V. Roberts and Mike Hough

Introduction
What do we know about the practice of sentencing in England and
Wales? The answer, until relatively recently, was not very much. The
explanation for this lack of knowledge lies primarily in the limited statistics and sporadic research record. Although empirical studies have been
conducted for many decades now (e.g., Hood, 1962; 1972; 1992), over
the decade between 1995 and 2005, only a handful of major empirical
studies of sentencing were conducted (e.g., Tarling, 2006; Mason et al.,
2007; Flood-Page and Mackie, 1998; Hough et al., 2003; for discussion
and reviews of earlier empirical research in sentencing, see Ashworth,
2003; Roberts, 1988; Blumstein et al., 1983).
Most of this research has been conducted in the magistrates’ courts
(see Bottomley and Pease, 1986); as Ashworth observed in 2003,
‘research into sentencing in the Crown Court has not been productive.’
(p. 326). One reason for the focus on the magistrates’ courts has been
the limited access to the Crown Court until the 1990s (see Ashworth,
1984). The consequence of this limited research record is that answers
to relatively elementary questions remain elusive, although several are
now addressed in contributions to the present volume. What then, is
needed to generate a comprehensive portrait of sentencing?
The most fundamental requirement is a comprehensive statistical
database. Practitioners need to understand how the relevant statutes
and sentencing guidelines affect the practice of the courts. Experienced
advocates may be able to draw upon their own experiences representing
clients in court, but there is no substitute for a database of sentences
imposed. Knowing what the ‘going rate’ is for a range of offences, with
offence and offender characteristics specified in a degree of detail, is a
1
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prerequisite for understanding a jurisdiction’s approach to sentencing.
Sentencers, too, are surely interested in the sentencing trends in their
own area and across the country.
Beginning in 1991 the Home Office published an accessible ‘Digest
of Criminal Justice Statistics’ (Barclay, 1991) and a series of digests were
published over the next few years. These volumes provided informative graphics and text describing the relative frequencies of different
disposals, the average custody rate, and other important indicators of
sentencing practice. Unfortunately, the digests ceased publication with
the fourth edition in 2003. Thereafter, the Ministry of Justice published
an annual report (‘Sentencing Statistics’) containing a great deal of information in the form of statistical tables and accompanying text.
Professional researchers will have found these reports useful, albeit
subject to some data limitations to which we return later in this chapter.
However, as a resource for anyone beyond the small number of active
researchers, the reports were unhelpful. More general audiences – such
as policymakers or politicians – do not have the time to search through
pages of tables in order to answer a specific query. In any event, the
Ministry ceased publication of this annual publication; the last published
edition contained data from 2009 (Ministry of Justice, 2010).1 The report
has been replaced by a series of Excel data tables which are updated
periodically. The transition – from a research report to tables of data – is
regrettable, and even these tables are hard to find on the Ministry of
Justice website. (Some sentencing data are also available on the Open
Justice website).2
It may be argued that the Sentencing Council has assumed the function of providing information about sentencing practices. This body,
created in 2010 to replace the Sentencing Guidelines Council and the
Sentencing Advisory Panel, has a statutory duty under Section 129(1)
of the Coroners and Justice Act 2009 to publish statistics on sentencing
patterns from the magistrates’ courts and Crown Court in local justice
areas across the country. The Council has certainly published a great
deal of information about sentencing patterns,3 but it has not taken on
(and, at least within its current resources, could not be expected to take
on) the task of providing a comprehensive portrait of sentencing trends
at both levels of court. The Council’s research publications have to date
focused on issues of direct relevance to its guidelines. These include
the extent to which courts depart from the Council’s guidelines, the
likely impact of proposed new guidelines on prison places, and limited
descriptive information on the use of mitigating and aggravating factors
(see Sentencing Council, 2014). This information is helpful yet fails to
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fulfil the essential need of providing an annual comprehensive portrait
of sentencing in the magistrates’ courts and the Crown Court.
Resources permitting, the Sentencing Council could play a more significant role however. The Coroners and Justice Act 2009, which established
the Council, assigned it powers to ‘promote awareness of sentencing of
offenders by courts ... including, in particular ‘the sentences imposed by
courts’. One way of promoting public and professional awareness of the
sentences imposed by the courts is by publishing sentencing statistics
in an accessible format. Sentencing commissions and councils in other
jurisdictions include this activity as part of their mandate. The Sentencing
Advisory Council in New South Wales is a model of good practice in this
regard. In the ten years since its creation, this Council has published
over 100 sentencing bulletins. These documents provide snapshots of
current sentencing practice for a given offence or offence category (e.g.,
Sentencing Advisory Council, 2013).4 They are widely used by the press
and advocacy groups and are also cited by sentencers in their decisions.5

Research strategies6
In addition to an adequate database, research needs to draw upon both
qualitative and quantitative approaches to research; no single approach
or methodology will be sufficient to provide a comprehensive view of
sentencing trends (see Merrall, Dhami and Bird, 2010). We identify a
number of key elements and research approaches.
●

●

Court-based statistics: Court records are used to produce an annual
release of data, which provides high-level trends regarding key statistics such as the custody rate and the average custodial sentence
length. This is the most common method of providing information
about sentencing in other jurisdictions. Examples of publications
drawing upon court records include Henham (2002); Turner (1992);
Flood-Page and Mackie (1998); Bottomley and Pease (1986); Bottoms
(1981). Findings from the latest national sentencing statistics are
explored in more detail in Chapter 3 of this volume.
Statistics provided by those who make the sentencing decision: In contrast
to court records, data from sentencers can shed light on the factors
actually influencing sentencing decisions – not simply those recorded
in case files (we return to this point below). The Crown Court
Sentencing Survey (described below) currently fulfils this function in
England and Wales, although at present there is no comparable survey
in the magistrates’ courts.
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●

Courtroom observational research: This approach to research captures
information about the case and the offender that will not appear in
official court documents (e.g., Diamond, 1990; Ward, 2013; Jacobson
et al., 2015). For example, the demeanour of the defendant or the
reaction of the victim delivering an impact statement at sentencing
cannot be captured by a record-based approach.
Experimental simulations: This methodology permits the researcher to
experimentally manipulate factors or to randomly assign judges to
impose sentence in specific crimes in a way that is not possible using
actual cases. It has been used in many other countries to measure
disparity in sentencing outcomes. When judges sentence the same
case, variation in outcomes can with confidence be attributed to
characteristics of the judge rather than the case (e.g., Palys and
Divorski, 1986; Corbett, 1987; Hood, 1972; Jacobson and Hough,
2007).7
‘One-off’ studies: This method focuses on issues of specific interest which
cannot be captured by other methods, such as research exploring the
impact of sentencing on racial and ethnic minorities (e.g., Hood,
1992). This information cannot be derived from statistics collected
from sentencers and may be misleading if drawn from court records.
Interviews, surveys and focus groups with key participants: Sentencers,
legal advisors, advocates, solicitors and other court workers can
provide important insight into the sentencing process (e.g., Fielding,
2011; Raine and Dunstan, 2009; Hough et al., 2003; Jacobson and
Hough, 2010, 2011; Millie, Tombs and Hough, 2007; Gilchrist
and Blissett, 2002; Davies, Takala and Tyrer, 2002; Henham, 1990;
Diamond, 1990; Fitzmaurice and Pease, 1986).
Interviews and focus groups with defendants and offenders: This is the
most neglected area of sentencing research. Offenders or ex-offenders
could shed important light on questions such as whether increasing
the magnitude of plea-based sentence reductions would elicit more
guilty pleas – a very topical matter at present.8 Interviews with ex-offenders would also improve our knowledge of issues such as the effectiveness of different disposals in reducing reoffending or promoting
desistance (for examples, see Shute, Hood and Seemungal, 2005;
Jacobson et al., 2015).

●

●

●

●

Since Dhami and Belton (this volume) discuss court records, we explore
the other principal source of information: the Crown Court Sentencing
Survey (CCSS). This is the most recent addition to the sentencing environment and has great potential to fill some of the analytic gaps.9
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The Crown Court Sentencing Survey
When the Sentencing Council was created and charged with the duty
of monitoring the impact of its own guidelines, it drew upon work
conducted by the Sentencing Commission Working Group (2008a),
which had proposed a survey of Crown Court centres. The Council
set up and currently administers a Crown Court survey. Sentencers are
asked to complete a return for each sentenced case; the survey therefore
constitutes a census rather than a sample of sentencing decisions in the
Crown Court. The CCSS return notes important elements of the offence
and requires the sentencer to indicate which factors were taken into
account at sentencing. The Sentencing Council then uses the data to
develop and revise its guidelines and also to discharge its various statutory duties.
One sentencing expert has noted that the CCSS ‘contains much
useful information and is certainly an improvement upon the data
which was available in the early days of producing guidelines’ (Wasik,
2012, p. 571). Academic researchers also use the data since its release
to the public domain10 (e.g., Sentencing Council, 2014; Roberts,
2013; Maslen and Roberts, 2013; Pina-Sanchez and Linacre, 2013).
However, the full significance of this new database may not immediately be apparent. If sentencing statistics have been compiled for
years by the Ministry of Justice, what advantage is there of having a
judge complete the form – rather than a court official? The Sentencing
Council’s survey offers unique insight into sentencing practices and
goes beyond merely documenting the extent to which courts comply
with the Council’s guidelines. Information derived from the sentencer
permits a much more accurate calibration of the influence of various
factors upon sentence outcomes (subject to the limitations on the
survey which we discuss later). We offer several illustrations of the
contribution that such a database can make to our understanding of
sentencing practices.11
(i) Effect of previous convictions at sentencing
It has been unclear for years how courts take previous convictions into
account at sentencing (see Roberts, 2008). The Ministry of Justice statistics – and specific research projects – suggested that courts apply prior
convictions in a relatively mechanical way. That is, the sentence simply
becomes harsher – as seen in the fact that the custody rate increases in
direct proportion to the number of prior convictions recorded against
the defendant. Yet recent research reported in a later chapter of this
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volume demonstrates that courts adopt a more subtle approach to the
use of prior convictions. Courts do not simply increase severity for each
additional conviction.
One reason for the discrepancy between previous research and the
latest trends from the Crown Court survey concerns the nature of the
data collected. The Ministry of Justice statistics include all prior convictions recorded against the event that are noted in the case file. However,
only some of these prior convictions will be relevant for the purposes
of sentencing, and courts may use the previous convictions in complex
ways. Merely counting the number of prior convictions generates a
misleading portrait; what is needed is a database which includes only
those priors which were legally relevant – and the CCSS serves this
purpose. The story is told in detail in Chapter 9 of this book.
(ii) Sentence reductions for a guilty plea
The second illustration of the advantages of collecting data directly from
sentencers concerns sentence reductions for a guilty plea. Defendants who
plead guilty are rewarded with a sentence reduction. If the guilty plea is
entered at the first reasonable opportunity, the recommended sentence
length reduction is one-third. The size of the sentence reduction then
diminishes the later the guilty plea is entered, and the defendant who
changes his plea to guilty on the day the trial commences should receive
a reduction of only 10% (Sentencing Guidelines Council, 2007).
To what extent do courts follow the definitive guidelines in terms of
the magnitude of reductions awarded and the factors affecting these
reductions? The annual sentencing statistics from England and Wales
provided aggregate sentence length differentials between convictions
following a contested trial and those following a guilty plea. These data
suggest that the plea-based discount is higher than might be expected in
light of the current guideline. Thus in 2011, the average sentence length
in the Crown Court was more than twice as long for offenders convicted
after trial compared to those pleading guilty (50 months compared
to 22 months) – implying an average 56% reduction for a guilty plea
(Ministry of Justice, 2012, Table A5.25). A discount of this magnitude is
consistent with earlier research conducted in the 1990s using a database
with similar limitations (Flood-Page and Mackie, 1998).
Uncorrected comparisons of sentence lengths imposed in convictions following a contested trial versus a guilty plea may overestimate
the true levels of reductions. Cases in which the defendant pleaded
not guilty may involve more serious crimes, and where offenders plead
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not guilty, they not only lose the discount for an early plea, but also
forgo the possibility of claiming mitigating factors such as remorse
(see Jacobson and Hough, 2007). For this reason, what is needed is a
database such as the CCSS which permits researchers to control for the
independent effect of all legally relevant case factors save the defendant’s plea and which records the reduction specifically awarded for a
guilty plea.
Drawing on the CCSS, Roberts and Bradford (2015) were able to
provide a more accurate calibration of both the magnitude of reductions
awarded and the degree of correspondence between the decisions of the
courts and the reductions recommended by the guideline. Table 1.1,
drawn from their research, summarises these trends. Two general conclusions may be drawn. First, reductions are more modest than suggested by
court-based statistics. Second, the degree of ‘fit’ between the guideline
and judicial practice is relatively close, although discrepancies do exist.
For example, although the guideline recommends a one-tenth reduction
for defendants who enter their plea on the day of trial, some defendants
receive a significantly higher reduction (see Table 1.1 and discussion
in Roberts and Bradford, 2015). The CCSS also permits researchers to
conduct multivariate analyses to control for factors correlated with plea
which may also affect sentence outcomes.
The link between this research and that on prior convictions is that
existing court-based records provide a potentially misleading view of
how important factors such as previous convictions or plea affect
sentencing outcomes. Researchers using the CCSS data do not need to
infer the relationship between a specific factor and sentence outcomes –
the decision-maker provides direct evidence of impact.12

Table 1.1

Empirical and recommended sentence reductions for a guilty plea

Early Plea
Intermediate
Plea (after
first
appearance
but before
day of trial)
Late Plea

Greater
than
1/3

1/3

21%–32%

9%
3%

80%
34%

9%
34%

2%
22%

<1%
6%

<.05%
1%

33%
25%

1%

11%

9%

24%

49%

6%

10%

11%–20%

No
Guideline
Reduction Recommended
1–10% Awarded
Reduction

Source: Roberts and Bradford (2015).
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(iii) Effect and weight of sentencing factors
A survey of sentencing judges permits researchers to explore the impact of
sentencing factors in a way that is impossible using court records alone.
Consider remorse, an important mitigating factor at sentencing and also
one cited in the definitive guidelines (Maslen and Roberts, 2013). Even if
the court records state whether the offender was remorseful or not, this
tells us nothing about its impact on sentence – or even whether the judge
granted any remorse-related mitigation. It is possible the remorse was
expressed in a formulaic way and had no effect. Alternatively, remorse may
have made the difference between custody and a high-level community
order. The CCSS makes it possible to address a range of questions about the
role of remorse. For example, it is possible to compare sentences imposed
in cases where remorse was taken into account with others where remorse
was absent – having controlled for the influence of other correlated variables (such as previous convictions). In addition, it is possible to quantify the
mitigating effect of remorse on sentencing – compared to other important
mitigating factors such as whether the offender was a sole carer. Finally, it
is also possible to see how remorse interacts with aggravating factors, and
this question is addressed in Chapter 10 of this volume.
Limitations of the CCSS
All databases have their limitations, and the Crown Court sentencing
survey is no exception. It is important to understand these limitations
and their impact on the conclusions that may reasonably be drawn from
research using this database. First, the CCSS has been operational only
since 2011 and cannot therefore be used to explore historical trends –
for these there is no substitute for the annual Ministry data. Second, the
survey captures most but not all sentencing decisions. Response rates
are variable: The response rate is in excess of 90% in some Crown Court
locations; elsewhere it is significantly lower (see Sentencing Council,
2013, Chart 1.11). In 2013, the Council reported a completion rate
across all Crown Court locations of 60%, although the response rate is
now somewhat higher.
Missing data represent a potential threat to the validity of any survey.
Sentencing Council researchers have addressed the non-response issue
by comparing CCSS records to the Ministry of Justice CREST database,13
which contains all Crown Court sentences (see Sentencing Council,
2013). These comparisons suggest that relatively robust conclusions may
be drawn from data collected by the survey. If the current response rate
were to decline, however, non-response would become an important

Copyrighted material – 9781137390394

Copyrighted material – 9781137390394
Sentencing Research

9

threat to validity. If the sentencers with low response rates were different
from those completing all returns, the CCSS would suffer from bias.
Third, the CCSS records the factors taken into account by Crown
Court sentencers, but not necessarily all the factors affecting
sentence. The form that sentencers are asked to complete lists all
the guideline factors and provides respondents with the opportunity
to note any other factors taken into account. Other factors which
are not captured by the form may have influenced the sentence
imposed. If the information is provided by the sentencer, the survey
cannot detect the influence of extra-legal factors on the sentencing
outcome – racial or ethnic status for example. This kind of information must be collected by alternative methodologies such as observational studies, qualitative research involving defendants and legal
practitioners, or bespoke surveys (e.g., Hood, 1992). The most important limitation on the Crown Court Sentencing Survey, however, is
that it collects data by definition in the Crown Court only. Since
the vast majority of sentences – 92% in 2013 – are imposed in the
magistrates’ courts, this constitutes an important limitation on our
awareness of sentencing.

Sentencing research priorities
In this concluding section, we offer some reflections on the emerging
priorities for sentencing scholars in England and Wales, and also for
the agencies such as the Ministry of Justice and the Sentencing Council
who share an obligation to promote, conduct and disseminate research
and statistics. We begin with some comments on the role of research in
policy development.
The role of research in the evolution of sentencing policy
Absent a robust and comprehensive sentencing database, sentencing
policy evolves in a vacuum. Solutions to the problems confronting
sentencing will only emerge once there is a realistic appreciation of
the nature and magnitude of those problems. We offer one example of
what we mean. The sentencing trends presented in Chapter 3 of this
volume reveal that the custody rate in England and Wales has been relatively stable over the past 15 years. Comparative analyses have for years
demonstrated that England and Wales has one of the highest rates of
incarceration in Western Europe. Sentencing scholars have been aware
of this tendency for many years. Politicians and policymakers, however,
appear oblivious.
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The continued reliance on custody as a sanction is hard to understand in an era in which austerity has led to significant cuts throughout
the public service sector. Two explanations may be offered: first, politicians have been indifferent to the results of research in the field of
sentencing. The politics of penal populism in this country and elsewhere
have demonstrated politicians’ willingness to legislate in the field of
sentencing without due regard to the consequences for the prison population. The second explanation relates to the low visibility of sentencing
statistics, which demonstrate the comparatively high use of custody as
a sanction. Only systematic research can establish whether this characterisation of sentencing in England and Wales is correct.
Helping to establish the custody threshold
There may be a lack of consensus about the appropriate length of
sentence for various crimes, but there is agreement that custody should
be reserved for the most serious offenders. This consensus is reflected in
the custodial threshold found in the Criminal Justice Act 2003. Section
152(2) states that a court ‘must not pass a custodial sentence unless it is
of the opinion that the offence ... was so serious that neither a fine alone
nor a community sentence can be justified for the offence’. One view
of the prison population is that all prisoners have been convicted of a
crime for which only imprisonment was appropriate. Is this an accurate
interpretation?
A useful research contribution to the debate about the use of short
sentences would involve documenting the profile of admissions to
custody with a focus on the prisoners serving short custodial terms. In
an era of austerity with respect to public services, the search for economy
should not overlook the criminal justice system. Within the realm of
sentencing, austerity should generate a search to find disposals which
fulfil the same objectives as prison terms, but which are cheaper. In all
likelihood, this means replacing some of the shorter prison sentences
with punitive community-based sentences. In addition, it might be
reasonable to expect a greater use of fines as a sanction during a time of
financial crisis.
The prison estate has not escaped the attention of the current (2014)
coalition government, although not in a way that has been informed
by research. Consider an analogy involving the medical rather than
penal estate. A&E units in England and Wales are currently overburdened and in need of additional resources, both in terms of personnel
and facilities. One way of reducing the costs of A&E would be to restrict
the number of patients being treated in these facilities (rather than
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in community-based facilities).14 Indeed, proposals have been made
or implemented with this objective in mind. These include the creation of out-of-hours GP clinics and more effective use of telephone
advice lines. The goal of these diversionary strategies is to ensure that
A&E received only those patients who cannot be safely and effectively
treated by primary care clinicians in alternate medical facilities. An
alternative approach would be to let A&E units continue to silt up
with thousands of cases which could be treated elsewhere, but to cut
the costs of running the ward. No sane hospital administrator would
advocate such an approach.
Yet this is the strategy adopted by the current coalition government
with respect to the prison estate. The government proposes to reduce
the costs of the prison estate by lowering the cost of imprisonment,
rather than restricting the intake of prisoners. In 2014 the National
Offender Management System announced plans to reduce the costs of
incarceration by £2,200 per prison place.15 Penal austerity has meant
the introduction of larger, more cost-effective prisons and lower expenditures on prison facilities without attempting to restrict the number of
offenders being committed to custody. The savings resulting from this
approach will be minimal – compared to diverting the least serious cases
away from prison. There appears to be a clear role here for research in
terms of determining the most cost-effective ways of holding offenders
accountable.
Using sentencing guidelines to manage the size of the prison
population
In the first five years of its life, the Sentencing Council for England
and Wales has set out to promote consistency in sentencing, to adjust
sentencing for a small number of existing offences and to set guidelines for new offences. The consequence is that the overall severity of
the sentencing system remains stable. This is an improvement on the
uncontrolled upward drift in sentencing severity that characterised
the 1990s and early 2000s. However, it is possible to use guidelines in
a more dynamic way to ensure that expenditure on punishment falls
within specified limits. This was a strategy that was considered by the
Gage Committee (Sentencing Commission Working Group, 2008b) but
not pursued thereafter, no doubt being regarded as too contentious. It
would require quite extensive statistical research to lay the groundwork
for this to become a reality. There would be a need for a comprehensive statistical model of the sentencing system that would provide quite
precise answers to ‘what if’ questions relating to sentencing changes.
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The Ministry of Justice already has some modelling capacity at present –
but not enough to permit fine-tuning to guidelines that would control
the size of the prison population.
Establishing public tolerance for non-custodial sentences
Part of the public’s opposition to restricting admissions to custody is
based upon the misperception that all prisoners have been convicted
of a serious crime and all represent a serious threat to public security.
Sentencing statistics have a role to play in refuting this assertion. If the
public were aware of some of the cases being sent to prison – and this is a
function of sentencing statistics and research – we believe they would be
more interested in community penalties, if only to save funds. In fact,
we have empirically demonstrated that when people are made aware of
the costs of imprisonment, support for custody as a sanction declines
(Roberts and Hough, 2012).
Although this research and studies by other researchers have laid the
foundation for research on the relationship between sentence practice
and public opinion (e.g., Roberts and Hough, 2005), much more needs
to be done both at a conceptual and empirical level. It is intuitively
persuasive that there are links between public tolerance of practice
and the legitimacy of the courts and of the criminal law. However, the
precise links between sentencing practice and the perceived legitimacy
of sentencing is likely to be complex. Robinson and Darley (2007) argue
that reference to public opinion is an acceptable way of making decisions about the relative severity of different types of offence. However,
de Keijser (2014) has found that although the Dutch public themselves
are tougher than judges when ‘passing sentences’ in sentencing exercises, they thought it right that judges should operate to different (and
more lenient) criteria. There is a need for more research that will locate
the drivers of the legitimacy of sentencing in a way that will allow the
development of a more intelligent policy on issues relating to the role
of public opinion.
Understanding defendants’ experience of sentencing
Although defendants obviously occupy a central position in sentencing,
little research has been done on how they experience both the court
process and the outcome. The limited work (e.g., Jacobson et al.,
2015) suggests that most tend to be passive and disengaged, often
failing to appreciate the implications of what is happening to them. If
sentencing is to have a more positive impact on defendants’ lives, it is
clearly important to find ways of ensuring that they are less marginalised
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in the process. There is a need for more research in the desistance tradition (e.g., Farrall et al., 2011), to examine the diverse routes that offenders
take in their efforts to stop offending. An appreciation of the desistance
process strikes us as a prerequisite for intelligent sentencing.
Surveying the magistrates’ courts
As noted earlier, the Council’s sentencer-based survey exists only in
the Crown Court. However, there is no escaping the fact that most
sentencing decisions are taken in the lower courts. Lay magistrates, who
have a limited amount of training, impose almost all of these sentences.
Due to their intermittent sittings, compared to Crown Court sentencers,
magistrates have fewer occasions to become familiar with the increasingly complex guidelines being issued by the Sentencing Council. An
important priority is therefore to launch some kind of data collection
exercise in the magistrates’ courts, even though it will require taking a
sample of cases rather than a census of all decisions – due to the high
volume of cases.
Effectiveness and cost-effectiveness of different disposals
Finally, we still need a great deal more research into the effectiveness –
and especially the cost-effectiveness – of different sentencing options.
The overall picture on variations in reconviction rates has changed
little since the 1990s. Differences in outcomes for different sentences –
controlling for relevant risk factors – remain small, although there
are some consistent patterns in these marginal changes. Given that
sentencers (and politicians) ought to have modest expectations about
the impact of sentencing on people’s lives, there is a strong case for
robust and up-to-date information not just on effectiveness but on
cost-effectiveness. A Crown Court judge sitting on a sentencing day
may pass sentence on six to ten cases. As many of these typically result
in custodial sentences, the judge may commit £0.5 million of public
money in a single day. Sentencers need to know more precisely what
benefits their decisions have bought the taxpayer, and at what cost.

Notes
1. The very useful sentencing volume for practitioners published by Banks and
Harris (2014) contains tables of data derived from the Ministry data, but they
are offence-specific, designed to inform a practitioner interested in the latest
trends for a specific crime. They are not intended to provide a comprehensive
portrait of sentencing patterns.
2. See http://open.justice.gov.uk.

Copyrighted material – 9781137390394

Copyrighted material – 9781137390394
14

Julian V. Roberts and Mike Hough

3. See http://sentencingcouncil.judiciary.gov.uk/.
4. There is no equivalent publication in England and Wales, although the
Sentencing Council publishes a sentencing practice bulletin as part of its
consultation exercise prior to issuing a guideline.
5. The fact that the bulletins are read and cited by the courts is noteworthy;
it suggests that sentencing statistics may also promote consistency in
sentencing. Knowing about the distribution of sentences imposed for any
given offence will mean that judges in that jurisdiction have a common
context in which to determine sentence.
6. We restrict our discussion to court records, although other documentary
sources of information exist. For example, presentence reports provide
insight into decision-making at sentencing (see McNeill, 2002; Gelsthorpe
and Raynor, 1995).
7. Palys and Divorski (1986) report one of the best-known of these studies.
They provided a sample of judges with a set of cases to sentence. The
researchers then examined the range of disposals imposed for each case, and
the results were striking. In one case of robbery, the most lenient sentence
was a suspended sentence, and the most severe was 13 years immediate
custody.
8. The Sentencing Council has a statutory duty as per s. 120(3)(a) of the Coroners
and Justice Act 2009 to prepare a guideline on the reduction in sentences for
a guilty plea. The Council has indicated that a draft guideline will be issued
for consultation in 2015.
9. It is also unique; no other jurisdiction routinely collects data directly from
the sentencer.
10. The data are available on the Council’s website.
11. Although it takes us beyond the domain of research, the CCSS may also
contribute to the effectiveness of the guidelines. The survey form captures
all the elements of the guideline including all the guideline factors. In
completing the form a sentencer is therefore proceeding through the guideline, and this will increase his or her familiarity with the guidelines.
12. It may be argued that judges may misrecall the effect that a given factor has
on their decision-making. There is a significant body of research in experimental social psychology which suggests that in a number of contexts,
people lack insight into their own decision-making, and fail to recognise
the influence of factors which affect their judgement. In our view, this
experimental research has little significance for responses to the CCSS. At
sentencing, legal professionals note the factors they took into account and
record these factors on the forms – bearing in mind that their decision may
be subject to appeal. We see little reason to suspect that errors of memory
affect the outcomes.
13. This is the case management system used by Crown Courts to track case
progression through the court system.
14. Hospital beds are (or should be) reserved for patients whose ailments cannot
be adequately treated in a community outpatient clinic. Prison spaces should
follow the same parsimonious approach – being reserved for those individuals
for whom a community-based sanction is inadequate. There is clear evidence
in England and Wales to suggest that the penal equivalent of hospital ‘bed
blocking’ is occurring. Cases are sent to prison when they could be punished
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in the community, and they spend longer inside than is necessary for the
purposes of sentencing.
15. See ‘Prisons Governors ordered to cut costs by £149m a year’. Guardian,
29 April 2014. http://www.theguardian.com/society/2014/apr/29/prisonsordered-cust-costs-149-million-a-year.
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avoided the strict specialization, so common to mainstream economists. He was interested in the practi- cal relevance of theoretical
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